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SUMMARY

The FCC should adopt PCS rules that allow for

participation by a broad range of service providers. That

approach will foster both the development and deployment of PCS

services. Nationwide licenses, such as those proposed by MCI,

would serve only to limit the number of participants. The PCS

market and its customers will be best served by ensuring a

large number of providers, rather than arbitrarily excluding

potential providers.

Of equal importance is why certain potential PCS

service providers must be allowed to participate. Local

Exchange Carrier ("LEC") participation is necessary if the

Commission's goals are to be met. The LECs are well-suited to

undertake the marketing and customer education and support

processes required to implement mass-market PCS. Cellular

carriers should be eligible for PCS spectrum allocations

outside their current service areas. In addition, cellular

carriers should be eligible for licenses within their current

service areas, not to replicate existing cellular services, but

to provide new data services. To arbitrarily exclude any

potential qualified participant at this stage of PCS

development would only serve to retard what could otherwise be

rapid development.

Comparative hearings, while initially cumbersome,

will ultimately produce the best, most qualified providers. If

lotteries are chosen as an alternative, the Commission must put

in place threshold requirements to discourage spectrum

speculators.



- ii -

To further promote the rapid development of PCS, the

Commission should consider licensing five PCS providers per

service area and allocating spectrum for unlicensed devises.
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NYNEX Corporation ("NYNEX") submits these Reply

Comments pursuant to a Notice of Proposed Rulemaking and

Tentative Decision of the Federal Communications Commission

("Notice") seeking comprehensive comment on the further

development and regulatory treatment of Personal Communications

Services ("PCS").

I. INTRODUCTION

A majority of commenting parties chose to address who

should or should not be eligible to receive PCS licenses. For

a variety of reasons, many contend that all interested parties
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should be allowed to participate. l Others argue that very

few should be eligible for licenses. 2

A greater number of participants is important to

foster both the development and deployment of PCS services.

Nationwide licenses, such as those proposed by MCI, would serve

only to limit the number of participants. The PCS market and

its customers will be best served by ensuring a large number of

providers, rather than arbitrarily excluding potential

providers.

Of equal importance is why certain potential PCS

service providers must be allowed to participate. Local

Exchange Carrier ("LEC") participation is necessary if the

Commission's goals are to be met. The LECs are well-suited to

undertake the marketing and customer education and support

processes required to implement mass-market PCS. Cellular

carriers should be eligible for PCS spectrum allocations

outside their current service areas. In addition, cellular

carriers should be eligible for licenses within their current

service areas, not to replicate existing cellular services, but

to provide new data services. To arbitrarily exclude any

potential qualified participant at this stage of PCS

development would only serve to retard what could otherwise be

rapid development.

1

2

See ~eral13 e.g., Cellular Telecommunications Industry
Association ("CTIA") Comments; Alltel Companies Comments;
BellSouth Comments; and Citizens Utilities Company
Comments.

S~~ ~n~~lY- e.g., MCI Comments, Calcell Wireless, Inc.
Comments; PCN Communications, Inc. Comments.
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Comparative hearings, while initially cumbersome, will

ultimately produce the best, most qualified providers. If

lotteries are chosen as an alternative, the Commission must put

in place threshold requirements to discourage spectrum

speculators.

To further promote the rapid development of PCS, the

Commission should consider licensing five PCS providers per

service area and allocating spectrum for unlicensed devises.

II. LOCAL EXCHANGE CARRIERS MUST BE ELIGIBLE TO APPLY FOR PCS
LICENSES

A. LEC Eligibility Will Help Satisfy The Commission's
Regulatory Goals

No potential PCS applicant, no matter how technically

adept, can hope to put a PCS system in place and expect that

the world will beat a path to its door. Instead, in addition

to technical expertise; marketing, distribution and customer

education and support processes must be in place to help ensure

a full awareness and use of PCS. The market development of PCS

will be evolutionary, requiring constant testing of systems,

monitoring of consumer reaction and adaptation to particular

consumer needs. No other type of firm can bring these broad

capabilities to the residential and small business mass market

as effectively and efficiently as the LECs. 3

3 ~, NYNEX Comments, Appendix A, Report in Support of
NYNEX Filing, LEC Role In PCS Market Development, J.
Byrnes and R. Townsend ("Byrnes Report"). Also, NYNEX
reiterates that regardless of the Commission'S ultimate
decision concerning LEC eligibility, NYNEX supports the

(Footnote Continued On Next Page)
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Market penetration of PCS will be hastened by

delivering PCS in coordination with other telecommunications

services that help customers meet their telecommunications

needs. For example, voice messaging services, voice mailboxes,

and call handling/call routing features may all contribute to

making PCS more useful to the customer. In many cases, these

capabilities must be combined into specific applications that

the customer can understand and purchase. These activities are

local rather than national in nature, and can be undertaken

most effectively by local providers. The LECs, who have the

greatest commitment to a technologically sophisticated public

network and to widespread use of telecommunications services,

can and must make crucial technological and marketing

contributions to the development of PCS, especially if

residences and small businesses throughout our country are to

realize the benefits of the technology.

Market forces will continue to push the LECs to

develop products and services that serve customers in

3 (Footnote Continued From Previous Page)

Commission's proposal that "PCS licensees have a federally
protected right to interconnection with the public
switched telephone network." The claim made by Vanguard
Cellular that "its ongoing interconnection dispute with
[New England Telephone] is but an example of the
propensity of certain LECs to discriminate against
non-wireline carriers seeking interconnection" is
incorrect. The regulatory requirements in Maine for local
call contribution costs yield rates for network usage,
including toll, access and cellular interconnection above
incremental costs. Further, NET has sought to resolve a
number of outstanding cellular issues, including a
permanent interconnection charge, with the Maine Public
Utilities Commission staff.
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residences and small businesses. This commitment to the

consumer mass market segments, in combination with both the

infrastructure and institutional capability needed to serve

these customers, sets the the LECs apart from all other

providers. As the FCC's Office of Plans and Policy Study

concludes, "substantial benefits could be realized by allowing

them [telcos] to offer PCS on an integrated basis with

telephone services,,4 and that consumers "could benefit from

allowing local telcos to hold PCS licenses if a large number of

PCS licenses are issued.,,5

Exclusion of LECs from PCS deployment, especially in

the critical initial period, will have serious negative

repercussions on PCS market development. Because technological

development and market development must proceed together, the

Commission should consider the effects of its rules not simply

on technology but also on the capability of market participants

to effectively develop telecommunications markets, bringing new

products to the largest possible groups of customers. A review

of current experimental license holders would easily confirm

that LECs, including the NYNEX Telephone Companies ("NTCs"),

are interested in developing wireless services. To dissuade

LECs from pursuing these efforts by preventing their deployment

for any period of time would pointlessly restrain the rapid

deployment of PCS.

4

5

FCC Office of Plans and Policy Study Putting it All
Together: The Cost Structure of Personal Communicatjons
Services, David P. Reed, FCC Office of Plans and Policy
No. 28, Nov. 1992, p. 56. (the "OPP Study").

Id. p. 60.
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B. LECs With Cellular Affiliates Should Not Be Precluded
From PCS License Eligibility

The Commission recognized a "strong case" for LECs to

provide PCS within their respective service areas. 6 However,

the Commission's proposal that LECs with cellular affiliates

should be barred from holding PCS licenses would mean that a

number of LECs, including the NTCs, would neither be eligible

for PCS licenses, nor have access to their cellular affiliates'

spectrum.

The regulatory model proposed by the Commission

presumes that all LECs have unfettered access to the spectrum

currently held by their cellular affiliates. In their

respective comments, the Department of Justice ("DOJ") and the

National Telecommunications and Information Administration

(IINTIAII),7 also presume an ability of LECs to utilize

separately held cellular spectrum. Such is not the case given

Part 22 restrictions on the Bell Operating Companies

("BOCs,,).8 To assume otherwise is to unfairly exclude the

6

7

8

Notice, para. 75.

~, e.g., DOJ Comments, p. 30, advocating a four year
prohibition, NTIA Comments, p. 28, advocating a three year
prohibition for cellular providers which would then apply
to LECs with cellular holdings, see further discussion
NTIA Comments, p. 29 ~ ~.

47 C.F.R. Subpart K, Part 22, § 22.901(b). The "catch" of
Part 22 is dramatized by Comments filed by the New York
Department of Public Services ("NYDPS"). NYDPS recommends
that if the spectrum assigned to an existing cellular
carrier (affiliated with a LEC) is adequate to enable the
provision of PCS services by the cellular carrier, then
neither the cellular provider nor the affiliated LEC
should be eligible to apply for a PCS license. Since BOC
LECs are required to be structurally separate from
cellular carriers, this restriction would preclude BOC
LECs from applying for a PCS license.
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BOCs from the PCS arena. Thus, the NTCs would be prevented

from implementing PCS services and technologies such as

Cordless Gharge-A-Gall SM public telephone service and

Wireless Loop Access technologies, based solely on their

affiliation with NYNEX Mobile Communications Company ("NMCC");

even though the NMCC cellular spectrum (even if sufficient ­

which it is not) is not available for use by the NTCs. 9

In paragraph 76 of the Notice, the Commission

recognizes that the BOCs are not permitted to use cellular

spectrum, and asks whether the "separate subsidiary"

requirements should be eliminated. Certainly, there is no

reason to maintain these rules. The choice of the optimum

corporate structure for its various enterprises should be a

business decision by NYNEX, not a regulatory fiat. The

competitive concerns which prompted the Commission to adopt its

"separate subsidiary" rules a decade ago can be more than

adequately addressed by non-structural safeguards.

If a LEC is required to maintain a separate subsidiary

relationship with a cellular affiliate, the LEG should be

permitted to request PCS spectrum irrespective of the adequacy

of the spectrum allocated to the cellular affiliate. Under

these circumstances, a LEC request for spectrum should be

9 Further, to complicate matters numerous NMCC cellular
licenses are owned by partnerships including NMGC. Even
if the Part 22 restrictions were lifted, NYNEX access to
current cellular spectrum would be limited pursuant to
those partnership agreements.
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viewed no less favorably than a spectrum request submitted by

any other party.l0

III. CELLULAR CARRIERS MUST NOT BE EXCLUDED FROM PCS
LICENSE ELIGIBILITY

The cellular industry will not be able to provide

service to both its current market and potential new PCS data

services market within its existing allocation. This

conclusion is borne out by the OPP Study, which demonstrates

that the current cellular allocation is insufficient. 11

The Commission must allow parties to take advantage of

the economies of scope provided by an existing cellular

network. 12 The Commission should consider giving cellular

carriers in service area eligibility to provide new data

services. Simply liberalizing current cellular rules to allow

cellular carriers to offer PCS-type services 13 will be of no

value if cellular carriers do not have adequate spectrum to

provide such services. The Commission will best serve the

10

11

12

13

This would rectify the "catch 22" implications of the
NYDPS recommendation whereby a LEC could conceivably be
precluded from PCS license eligibility because a cellular
affiliate had adequate spectrum even though this cellular
affiliate were prohibited from sharing this spectrum with
the LEC due to existing requirements for structural
separation.

See, opp Study, p. 59.

As the Commission stated in paragraph 66 of the Notice,
"There may be economies of scope between PCS and cellular
service to the extent that a single firm holding both a
cellular and a PCS license would have lower unit costs
than would two firms separately holding each license."

See, NTIA Comments, p. 28.
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public interest by allowing cellular carriers equal

participation in PCS outside current regions and competitive

participation (i.e. data services in the 900 MHz range) within

their service areas.

IV. THE COMMISSION SHOULD ESTABLISH PCS SERVICE AREAS THAT
OPTIMIZE AND BALANCE ITS GOALS IN THIS PROCEEDING

The Commission requested comments on the concept of

awarding national PCS licenses. A number of parties expressed
14serious reservations about the concept. MCI, in contrast,

was a major proponent of a national license scheme. MCI, in

effect, asks the Commission to allow three national "network

organizers" to take control of the future of PCS. At the

outset, it is difficult to determine who, other than MCI, would

be qualified to serve as a "major national participant" under

the MCI proposal. The MCI consortium proposal would require a

"major participant" to serve as "network manager". This

network manager will have enormous power within the

consortium. The proposal specifically excludes any firm with

cellular interests from that role lS which would exclude all

the Bell Operating Companies, GTE and virtually every other LEC

of any size. The cellular exclusion also effectively bars two

of the three major interexchange carriers. (AT&T has announced

a planned affiliation with McCaw, and Sprint is merging with

14

15

~ e.g., DOJ Comments, p 17; NTIA Comments, p. 19;
Century Cellunet Comments, p. 10 et. ~.

MCI Comments, p. 27.
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Centel.) The proposal would also exclude foreign

ownership.16 The disqualifications proposed would eliminate

virtually every major public network telecommunications service

provider, except MCI.

As the DOJ notes: "national licensing ... [is] an

approach that could severely limit the total number of firms

nationwide that can enter PCS businesses and thereby retard the

development of innovative and diversified PCS services.,,17

If the number of PCS providers is so dramatically decreased, it

is likely that the potential for innovation offered by smaller

worthy participants will be lost, thus decreasing competition

in the delivery of services. The sheer magnitude of the

investment in a national PCS consortium will cause the

consortium to be very cautious about new ideas. Even if a

local member of a consortium experiments to develop a new PCS

product, the ultimate ability to deploy that product will be

constrained by the decisions made by the entire governing

structure. Conservative, centralized decision-making is likely

to replace local innovation.

Proponents of national licenses assume that the

coordination necessary for PCS deployment can be achieved only

under unified national leadership. This assumption is not

valid. The exact degree of national coordination that is

required has yet to be determined, and it should be determined

by market forces rather than by regulatory fiat. Those same

16

17

MCI Comments, p. 24.

DOJ Comments, p. 16.
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market forces will induce an appropriate level of voluntary

cooperation. The goal of nationwide interoperability of

systems, advanced by MCr 18 does not require national

licensing for PCS. Competition among local systems will lead

to interoperability to the extent required by customers.

Further, the fact that interconnection to the public switched

1 h . f d 11 d . h 19 'IIte ep one system 1S a II e era y protecte r1g til W1 no

doubt aid in the interoperability of local PCS systems.

Over one half of the parties commenting on the issue

recommend the use of Metropolitan Statistical Areas/Rural

Service Areas ("MSA/RSAs") as the starting point for PCS

service areas; this is by far the single most recommended

licensing area. Designation of MSAs!RSAs will provide a level

playing field for competition with cellular carriers and allow

that competitive market to determine what consolidation, if

any, is required in the industry to optimize the potential of

PCS. As the DOJ noted, starting with smaller service areas,

but permitting requisite market consolidation, will facilitate

h CS k d ' 20t e proper P mar et a Justment.

A larger number of local licenses will allow many

different concepts of PCS to be marketed in different regions

of the country. The success or failure of alternative PCS

concepts could rapidly build our understanding of how best to

use the technological possibilities of PCS to deliver services

18

19

20

See, MCr Comments, p. 11.

Notice, para. 99.

See, DOJ Comments, p. iii,
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that customers value, and how best to build market demand for

these services. A robust competitive market of five 20 MHz

licensees per service area will ensure more rapid deployment of

PCS services, continued technological development and spectrum

efficiency.

V. PCS LICENSING METHODOLOGY MUST SERVE THE PUBLIC INTEREST

In its Comments, NYNEX recommended that all licenses

be assigned via the comparative hearing process. 21 This

process will allow the Commission to determine the parties best

suited to provide PCS services. NYNEX agrees with Cox

Enterprises, that despite the Commission's perception of the

drawbacks of comparative hearings, "it is the one mechanism

best suited to ensure that the licensees selected are the ones

most committed and technically able to speed service to the

bl ' 22pu lC".

As with the development of cellular service, the

initial establishment of a competitive arena is crucial to

PCS. Cellular service might not be as successful as it is

today were it not for the Commission's decision to select the

licensees in each of the largest market areas. Comparative

hearings provide the most appropriate way of selecting

qualified parties willing to provide competitive services to

the marketplace in a timely manner.

21

22

See, NYNEX Comments, pp. 27-30.

~, Cox Enterprises, Inc. Comments p. 22.
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To ease expense and time concerns associated with the

use of the comparative hearing process, the Commission should

consider adopting the approach of those parties who recommend

, h h ld l'f' t' 23 APIstrlct t res 0 qua 1 lca lons. s ersona

Communications Network Systems of New York points out, a

comparative "paper" hearing could be used to expedite the

licensee selection process. 24 Only qualified parties wishing

to provide PCS should be allowed to participate in a

comparative "paper" hearing process.

Should the Commission decide to use a lottery process,

it must make every effort to ensure that only qualified parties

participate in the lottery. As Cox Enterprises notes, should

the Commission rely "on lotteries to select PCS licensees, its

licensing procedures must be structured to ensure that only

those entities that have fully satisfied rigorous requirements

sufficient to merit serious consideration in a comparative

h ' b 1" bl 25earlng e e 19l e."

Certainly, applicants in either a comparative hearing

process or lottery selection process must be able to

demonstrate that they have the resources to construct a PCS

system within a reasonable period of time after the license is

awarded and operate a PCS system for a minimum of the initial

23

24

25

See, Personal Communications Network Services of New York,
Inc. Comments p. 10; Motorola Comments p. 44; and American
Personal Communications Comments p. 40.

~e~, Personal Communications Network Services of New York,
Inc. Comments p. 12.

See, Cox Enterprises, Inc. Comments, p. 22.
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license period. Each application should include an engineering

analysis of the proposed pes system and a detailed financial

commitment for the necessary funding. Required financial

resources will vary by market; therefore, applicants should

specify the market sought and provide requisite financial data

for that market. Applicants must demonstrate technical

expertise, including radio frequency engineering, traffic

engineering, network design and maintenance capability.

VI. ALLOCATING SPECTRUM FOR UNLICENSED DEVICES WILL HELP
SPEED THE DELIVERY OF MASS MARKET PCS SERVICES

Many parties recognize the potential of PCS devices

. l' db' 26 B 1 . thoperatlng on an un lcense aS1S. y c earlng e

1910-1930 MHz band, the Commission will send a strong signal to

equipment manufacturers and vendors that future use of the

spectrum is secure for unlicensed devices. Manufacturers and

vendors will have the incentive to expedite delivery of

first-generation PCS equipment, perhaps in the form of further

advanced cordless telephones. 27 Manufacturers could then

increase functionality based on customer demand and anticipated

technological advances. A suitable allocation for unlicensed

devices will promote the more rapid introduction of mass market

PCS.

26

27

£e_~, e.g., Bell South Comments, pp. 20-26; Lincoln
Telephone and Telegraph Comments, p. 10; Matsushita
Communications Industrial Corporation of America Comments,
p.5.

The Canadian Communications Ministry recently selected
four public cordless telephone licensees to offer service
using compatible base stations.
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VII. PCS SHOULD BE CLASSIFIED AS A COMMON CARRIER SERVICE

In its Comments, NYNEX advocated that in the interest

of creating and maintaining a level playing field for

telecommunication providers, the Commission should classify PCS

as a common carrier service. NYNEX is encouraged by the number

and the diversity of other parties who agree. 28 The

diversity of such parties denotes recognition that an equally

diverse group can and will compete against each other as well

as current common carriers. Since the Commission's ultimate

goal is the creation of a wireless network that can compete and

integrate with the wireline network, it is reasonable to expect

a level playing field based on the principles of common
. 29carrlage.

28

29

See e.g., Cellular Service, Inc. Comments, at p. 7; MCI
Comments, at pp 23-24; American Personal Communications
Comments, at p. 49; National Association of Regulatory
Utility Commissioners Comments, at p. 7 et. ~

See, United States Small Business Administration Comments,
p. 28.
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VIII. CONCLUSION

As the number of comments filed proves, there is no

shortage of willing participants in the pes arena. The

Commis~ion must temper thi~ willingness with the a~zurance thet

eli9ib1e participants are ready and able to commit to the

development and universal implementation of PCS. LECs are

best-positioned to see the task through with a commitment to

continued customer service. Further, the Commission must

refrain from arbitr~rily excluding any other qualified

participant during this initial stage of pes development.

Respectfully submitted,

:':5i~
George J. 8rennan

120 Bloomingdale Road
White Plains, NY 10605
914/644-~234

Its Attorney:!

Dated: January 8, 1993
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